WORKING TOGETHER IN THE WESTERN AREA

ARTICLE 1

Union Recognition

Are supervisors in offices with less than 100 bargaining unit employees (Article 1.6.B)
permitted to case mail into letter carrier cases?

Response: No. If the phrase "distribution tasks" or "may personally perform non-
supervisory tasks" is found in a supervisor's position description, this does
not mean the casing of mail into letter carrier cases.

Source: Step 4 (H7N-2M-C 26452), May 17, 1988.

What is the remedy when supervisors perform craft work in violation of Article 1.6.A or
B of the National Agreement?

Response: The employee identified by the parties will be compensated at the
appropriate rate for an amount of time equal to the amount of time the
supervisor spent performing bargaining unit work. The employee could be
a part-time flexible (PTF) on straight or overtime, a transitional employee
(TE) on straight or overtime, a full-time regular on overtime, or a full-time
regular on penalty overtime, depending on the circumstances.

Source: Western Area NALC/USPS Leadership Committee.
Can supervisors deliver or transport Express Mail?

Response: Generally, no. While the delivery of Express Mail has not been
designated exclusively to any craft, it does constitute bargaining unit work.

Source: Prearbitration settlement (H4N-3U-C 25828), November 1, 1988.

What is an "emergency" as referred to in Article 1.6.A?

Response: An emergency is "an unforeseen circumstance or a combination of
circumstances which calls for immediate action in a situation which is not

expected to be of a recurring nature.”

Source: Article 3.F.
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ARTICLE 2

Non-Discrimination and Civil Rights

1. May the Postal Service be required to reasonably accommodate an employee due to
religious reasons?

Response: The Postal Service has agreed that accommodation should be attempted
for those employees who, because of their religious beliefs, may be
prohibited from working or required to attend religious services. Such
accommodations may not violate the National Agreement.

Source: Postmaster General (PMG) policy letter of November 25, 1981; EL-311
Section 313.6.

2. If an Equal Employment Opportunity (EEO) claim and grievance are filed on the same
issue, does the settlement of the EEO claim automatically make the grievance moot?

Response: No. If the grievance has moved past the Step 1 level, then the Union must
be signatory to any settlement which would include a waiver of the
grievance.

The parties have agreed nationally that an EEO settlement does not bar
further processing of a grievance.

Source: Step 4 (H4N-3U-D 25076), April 15, 1987.
3. May an EEO settlement vary the terms of the collective bargaining agreement?
Response: No.

Source: Western Area NALC/USPS Leadership Committee.
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ARTICLE 3

Management Rights

1. Do the management rights stated in Article 3 allow management to violate the other
provisions of the National Agreement?

Response: No. Management rights are limited by other provisions of the National
Agreement.

For example, management's right to assign employees across craft lines
is limited by the terms and conditions of Article 7.

Source: Article 3.
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ARTICLE 5

Prohibition of Unilateral Action

1. What is "past practice"?

Response: The most clear definition of past practice was stated by Arbitrator Clair V.

Duff in this way:

"Past practice may be described as a pattern of conduct which has existed
over an extended period of time and which has been known to the parties
and has not been objected to." [(American St. Gobain Corp., 46 LA 920,
921).]

Western Area NALC/USPS Leadership Committee.

When does a past practice become binding on the parties?

Response: Arbitrator Richard Mittenthal concluded that in order for a past practice to

rise to the level of a binding past practice, one ordinarily would expect it to
be clear, consistently followed, followed over a long period of time and to
have been mutually accepted by the parties.

Western Area NALC/USPS Leadership Committee.

What do we mean by a "clear" past practice?

Response: With respect to clarity, arbitrators have found that the party claiming the

Source:
2.

Source:
3.

Source:
4,

past practice should show that, given a set of similar circumstances, the
past practice was followed in nearly every situation where there were not
extenuating circumstances. That is, where the circumstances did not
change, the practice was followed on a consistent basis.

Western Area NALC/USPS Leadership Committee.

What do we mean by "consistently followed"?

Response: To determine if a past practice has been consistently followed, it is not

Source:

required that in every case the results be the same. The criteria required,
given the same set of circumstances, is that the parties could reasonably
expect a similar outcome.

Western Area NALC/USPS Leadership Committee.
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5.

6.

What length of time establishes a past practice as a binding one?

Response:

Source:

Some arbitrators have found that one week is sufficient to establish a past
practice and some have required a period of years.

If a certain practice occurs every hour for a period of one week, some
arbitrators have found that a past practice would be binding, while a
practice which occurs once a year would require a period of years to find
that a past practice was established.

The key element arising out of these arbitration decisions is how many
times a certain incident has occurred when the underlying circumstances
were the same or similar.

Western Area NALC/USPS Leadership Committee.

How do we determine if a past practice has been "mutually accepted by the parties"?

Response:

Source:

This particular criteria is the most difficult to determine. It is clear that to
prove that a practice was mutually accepted a showing must be made that
both parties were cognizant of the practice and accepted it.

As Arbitrator Harry Shulman said:

"The union's witnesses remember only the occasion on which the work
was done in a manner they urge. Supervision remembers the occasions
on which the work was done otherwise. Each remembers details the other
does not; each is surprised at the other's perversity; and both forget or
omit important circumstances. Rarely is alleged past practice clear,
detailed and undisputed; commonly, inquiry into past practice of the type
that is not the result of joint determination of agreement produced
immersion in a bog of contradictions, fragments, doubts, and one-sided
views." (Ford Motor Company 19 LA 237, 242.)

The determination of whether parties had knowledge of the practice lies
with the arbitrator. It should be noted, however, that in many cases
arbitrators have upheld the validity of past practice, finding that mutuality
was determined implicitly by the action or inaction of either party. That is,
where it can be shown that a particular practice was widespread, clearly
utilized and done over a reasonable length of time, an arbitrator will hold
both parties to such a practice, even if they claim at the arbitration hearing
they had no knowledge that such a practice was occurring. In those
cases, mutuality is implied by the meeting of the other criteria of past
practice.

Western Area NALC/USPS Leadership Committee.
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7.

9.

When have arbitrators used past practice to resolve a dispute?

Response: Past practice has been used to resolve disputes involving ambiguous

Source:

language; to implement general contract language; to amend and clarify
clear contract language; and to implement enforceable conditions of
employment.

Western Area NALC/USPS Leadership Committee.

How is past practice used to clarify ambiguous language?

Response: In those cases where arbitrators are called upon to interpret provisions of

Source:

contracts, the first step that an arbitrator must take is to determine whether
or not there is ambiguity within the language to be interpreted.

If the arbitrator finds that such language is unambiguous and clear, then
the arbitrator will go no further and will apply that language as written by
the parties.

It is noted that a minority of arbitrators will sometimes allow past practices
to even supplant the clear and unambiguous contract language.

A commonly held definition of ambiguity was used by Arbitrator Thomas

Levak in Rogue Valley Memorial Hospital, Inc., 77 LA 1220, 1223, when

he said:

"The arbitrator follows the principle that a provision of an agreement is
unclear and ambiguous where plausible contentions may be made by both
parties for varying interpretations. Of course, the fact that contentions are
made is not enough; the contentions must be truly logical and plausible."”

In those circumstances where the arbitrator finds that ambiguity exists
within the collective bargaining agreement language, then the arbitrator
may apply the past practice to define the mutual intent of the parties.

Additionally, once an arbitrator finds that the past practice has defined the
mutual intent of the parties relative to ambiguous language, such a past
practice may not be changed unilaterally without collective bargaining with
the affected party.

Western Area NALC/USPS Leadership Committee.

How is past practice used to implement general contract language?
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10.

11.

12.

Response: Certain terms of a contract may be intentionally left nonspecific in the

Source:

hope of being able to encompass all conditions that will arise. This is
seen most clearly in contractual provisions which allow the employer the
right to discipline an employee for just cause. It would be impossible for
the parties to sit down and determine all possible reasons or causes for
discipline in a contract. Through the use of general language, they form
the method for handling any situation that may arise.

Western Area NALC/USPS Leadership Committee.

How is past practice used to amend and clarify clear language in the Agreement?

Response: Some arbitrators take the view that even though a specific contract

Source:

provision is clear and unambiguous, the parties, by their history, may
amend and even change the intent of that language. The clear majority,
however, believe that evidence of past practice is inadmissible where the
contract contains no ambiguity. (AMF Western Tool, Inc. 49 LA 719, 720.)

Western Area NALC/USPS Leadership Committee.

How is past practice used to implement enforceable conditions of employment when
the contract is silent regarding these conditions?

Response: This is most commonly seen in the circumstances when the employer,

Source:

over a period of time, supplies a benefit such as a company picnic, gifts or
perhaps even stock in a particular company. In those circumstances,
some arbitrators have found that such a past practice which has been
developed and includes the criteria as set forth earlier in this document,
becomes a part of the employee's basic wage and compensation
package.

Western Area NALC/USPS Leadership Committee.

When may a past practice be changed?

Response: When a past practice exists and has not been used by an arbitrator to

define ambiguous language, then such a practice may be changed if the
nature of the practice and the circumstances under which it arose have
been altered.

As Arbitrator Richard Mittenthal has stated in Houston Electronics
Corporation, 70 LA 887:

"One must consider the underlying circumstances that give a practice its
true dimensions. A practice is not broader than the circumstances out of
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which it has arisen.”
Source: Western Area NALC/USPS Leadership Committee.

13. What are some changes to the "underlying circumstances" that could permit a change
in past practice?

Response: There are basically four ways that underlying conditions can be changed,
thereby causing the past practice to fall by the wayside.

The first is by showing that the practice has become inefficient or
uneconomical. Such a statement must be accompanied by empirical
evidence which supports the position by the party indicating that the past
practice should be stopped.

A second factor that may invalidate the past practice occurs when there
would be an underlying change in the way the company does its business.

The third way that a past practice may be altered is in those situations
where the bargaining unit changes. If either the company changes owners
or the union that represents the employee changes, then the past practice
falls by the wayside. Arbitrators are sharply divided in these situations and
may retain the practice if one of the parties remain. (When we speak
about the bargaining unit changing, or the company changing owners or
unions, we do not mean a change in postmaster general, postmaster,
branch president, etc.)

The fourth way that a past practice may be changed is if the party that
would like to discontinue the practice makes its desire known during the
course of negotiating a new contract. If either party fails to do this during
negotiations, the practice may not be unilaterally revoked during the life of
the contract.

Source: Western Area NALC/USPS Leadership Committee.
14. Can all of this past practice discussion be summed up?

Response: Arbitrators generally consider past practice where it exists in the
interpretation of "rights" issues.
For a past practice to exist, it must be clear, consistently followed, followed
over a reasonable length of time and shown by the record to have been
accepted by the parties.

Arbitrators consider past practice to clarify ambiguous language and will
uphold past practice unless the existing language which contains the
ambiguous language is changed during collective bargaining. If the
ambiguous language is not changed, the past practice will continue to
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Source:

define mutual intent.

It is crucial to note that where a past practice has developed between the
parties, and is not used to define ambiguous language, the practice can
be changed or nullified in circumstances where: (1) the practice is no
longer economical or efficient; (2) the company changes owners or the
bargaining unit changes; (3) the company changes operations or the
nature of the business changes; or (4) one party informs the other during
the negotiation of a new contract that it is not bringing forth into the new
contract the specific past practice that had developed.

Absent these factors, past practice is given great weight in grievance
arbitration and should be duly noted by the parties when they prepare for
arbitration.

Western Area NALC/USPS Leadership Committee.
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ARTICLE 6

No Layoffs or Reduction in Force

1. Is maternity leave considered work for the purpose of achieving protected status
pursuant to the provisions of Article 6.A.37?

Response: The Postal Service denied a grievance wherein the Union argued that
leave without pay for maternity reasons should be included in the 20 pay-

period work requirement in each anniversary year to qualify for protected
status.

In denying the grievance, the Postal Service concluded that Article 6.A.3
lists three specific provisions which would be considered work for the
purposes of meeting this requirement, with maternity leave not being one
of those.

The National Union did not appeal this decision and thus concurred with
the conclusion.

Source: Step 4 (H4N-3S-C 31204), May 22, 1987.

2. Prior to laying off career employees, must management offer the impacted employees
the opportunity to work any existing letter carrier craft transitional assignments within
the installation?

Response: Yes.
Source: NALC Transitional Employee Arbitration Award, January 16, 1992.

3. Does Article 6 apply to TEs?

Response: No. The use of TEs will be phased out within 90 days of when Advanced
Bar Coding (ABC) is on line and cost effective in terms of bar coding goals

in the specific five digit delivery unit.

Source: NALC Transitional Employee Arbitration Award, January 16, 1992.
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ARTICLE 7

Employee Classifications
1. When is management required to convert a PTF carrier to a full-time position?

Response: The conversion from PTF to regular status in the letter carrier craft is
controlled by the provisions of Article 7, Sections 2 and 3.

All PTFs, on the rolls as of December 21, 1992 will be offered an
opportunity to convert to full-time regular status by November 20, 1994.

Source: Article 7; Memorandum of Understanding, December 21, 1992.

2. Does the following situation constitute a contractual violation? On Monday, a casual
works 8 hours, while on the same day a PTF who is available is not scheduled.
However, the posted schedule shows the PTF scheduled for 40 hours.

Response: Arbitrator Gamser concluded that the National Agreement does not
require that all PTFs at an installation must receive 40 hours before any
casual is scheduled.

Source: National Arbitration Award (AC-C-13148 and 14767), December 20, 1979.

3. Do PTFs have priority over TEs in work scheduling?

Response: Yes. The employer will make every effort to ensure that available part-
time flexible employees are utilized at the straight time rate prior to
assigning such work to transitional employees working in the same work
location and on the same tour provided the reporting guarantee is met for
transitional employees.

Source: NALC Transitional Employee Arbitration Award, January 16, 1992.

4. In offices with less than 125 employees, is management obligated to maximize full-
time employees?

Response: Yes. Management is required to maximize full-time employment in all
offices. This section does not differentiate between the size of offices.

Source: Article 7.3.B.

5. May management unilaterally establish a full-time flexible position in offices with less
than 125 man years of employment?

Response: No.

Source: Article 7 Memorandum of Understanding, July 21, 1987.

-11-



07/01/93

6. Does the December 21, 1992 Memorandum allow for the conversion to full-time
flexible regular?

Response: No.

Source:

Memorandum of December 21, 1992 and Western Area NALC/USPS
Leadership Committee.

7. In an office with more than 200 man years of employment, do full-time flexible regular
positions count in the 88% full-time employees required pursuant to Article 7.3.A?

Response: Yes. Full-time flexible regulars are counted as part of the 88% for

Source:

purposes of satisfying the 88% full-time staffing requirement under Article
7.3.A. When PTFs are entitled to conversion to full-time under both Article
7.3.A and the maximization memo, management must first convert
employees to full-time regular until the 88% staffing requirement has been
met, then any additional employees meeting the maximization
memorandum criteria should be converted to full-time flexible regular.

National Arbitration Award (H1C-NA-C-120), September 5, 1989,
Arbitrator Richard Mittenthal; Article 7.3.A.

8. May management work employees across craft lines without restriction in offices of
less than 100 employees?

Response: No. The restrictions found in Article 7 on management's right to work

Source:

employees across craft lines apply regardless of the size of the office or
any past practice to the contrary.

Western Area NALC/USPS Leadership Committee; Article 7.2.

9. At what point is a letter carrier responsible for the sorting of segmentations?

Response: Segmentation is the sortation or preparation of mail into clusters or

groupings for the purpose of achieving greater processing and/or carrier
sortation efficiency. Segmentation of mail on automated or mechanized
equipment is done by the craft designated to operate the equipment.
Segmentation of mail at an incoming primary and/or secondary operation
is performed by the craft designated to perform distribution of mail in the
operation. A manual, tertiary or delivery preparation operation is the
manual sortation or preparation of mail that occurs after an incoming
secondary operation and does not require memorization of the scheme
items. Manual, tertiary, or delivery preparation operation(s) will be done
by city letter carriers, provided the mail is for city delivery routes or post
office box sections served by these routes and provided there is space
available at the delivery unit. If space is not available and such sortation
or preparation is done at another facility, city letter carriers will perform the
work at that facility.
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10.

11.

12.

13.

14.

Source: Prearbitration settlement (H4N-NA-C 35), March 7, 1987.

Is time worked by a PTF on an opted assignment creditable for purposes of meeting
the maximization criteria of Article 7.3.C?

Response: Yes. National Arbitrator Mittenthal concluded that the time spent by a PTF
on an opt would count in the Article 7.3.C maximization criteria.

Source: National Arbitration Award (H1N-2B-C 4314), July 8, 1985.

Can the Postal Service reassign an employee to another craft due to their inability to
work safely?

Response: No. The parties have agreed that an employee may volunteer for
reassignment to another craft, but the Postal Service may not unilaterally
make such a reassignment for safety reasons.

Source: Prearbitration settlement (H8N-4J-C 33933), December 6, 1982.

Is a full-time flexible regular established pursuant to the Article 7 Memorandum the
same as an unassigned regular defined in Article 41.1.A?

Response: No. The parties have agreed that flexible schedule regulars are not
considered unassigned regulars and cannot be assigned under Article
41.1.A.7.

Individuals who are assigned into flexible schedule regular positions
remain in those positions until such time as they elect to bid for other
vacant duty assignments under Article 41.1.A.

Source: Step 4 (H1IN-5D-C 17507), April 27, 1984; Step 4 (HIN-1Q-C 37157),
March 22, 1985.

May a vacated full-time flexible regular position be posted for bid if the full-time flexible
regular secures a full-time bid assignment per Article 417?

Response: No. The full-time flexible regular position is an "incumbent only" position
and may not be bid.

Source: Western Area NALC/USPS Leadership Committee.

If it is locally agreed to create X-Routes, will PTFs be allowed to make regular on
these routes?

Response: X-Routes are assignments held pending revision and normally should not
be considered as vacancies for purposes of PTF conversions. However,
regular carriers, including recently converted PTFs may bid on these
assignments.

13-
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15.

16.

17.

18.

19.

20.

Source: Questions and Answers Concerning the September 1992 Memorandums.

In the "unilateral" process, if more routes are created, will PTFs make regular on these
routes?

Response: If more routes are created, these would be considered as available
assignments for bidding. As a result, PTF conversions to regular are
allowable as in the past.

Source: Questions and Answers Concerning the September 1992 Memorandums.

May a delivery unit hire TEs after December 21, 1992, if they have not established a
TE ceiling using the DPS impact analysis?

Response: If the delivery unit has not established a TE ceiling using the DPS impact
analysis they could hire TEs after December 21, 1992, only to backfill PTF
conversions or to cover residual vacancies withheld per Article 12.

Source: Questions and Answers Concerning the September 1992 Memorandums.

Are TEs figured in with the 88/12 calculations?

Response: No.

Source: Questions and Answers Concerning the September 1992 Memorandums.

Does the Memorandum of Understanding require immediate conversion of PTFs to
regular where vacancies exist?

Response: No. The Memorandum requires that each PTF be offered the opportunity
to convert to regular not later than November 20, 1994. PTFs who are the
subject of pending national conversion grievances which have been
remanded are to be converted on a priority basis.

Source: Questions and Answers Concerning the September 1992 Memorandums.

Can a PTF refuse conversion to regular within the installation?

Response: No. If the PTF is given an opportunity for conversion in the installation, it
cannot be refused. However, a PTF may refuse to accept a conversion
opportunity outside the installation.

Source: Questions and Answers Concerning the September 1992 Memorandums.

If a PTF refuses to accept a conversion opportunity outside the installation, will the
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21.

22.

23.

24,

PTF be given another conversion opportunity if there is subsequently a vacancy in the
installation?

Response: No. Management need only offer one conversion opportunity under this
Memorandum.

Source: Questions and Answers Concerning the September 1992 Memorandums.

An office does not have recent route inspection data (within 18 months). The old
DSSA allowed for 10 TEs (400 hours per week). Management has not hired/used TEs
to date or has been utilizing less than that full entitlement. Is it correct that, after
December 21, 1992, the TE hours in this office could not be increased using the
allowance established under the old DSSA formula?

Response: Yes.

Source: Questions and Answers Concerning the September 1992 Memorandums.

Is it also correct that, in the same example as in Question 21, TE hours could be

increased by 40 hours per week for each PTF converted to regular pursuant to the

PTF conversion agreement?

Response: Yes.

Source: Questions and Answers Concerning the September 1992 Memorandums.

An office has no recent route inspection data. The old DSSA allowed for 10 TEs (400

hours per week). The 400 hours are being used. Can these hours continue to be

used and, in addition, can the allowable TE hours be increased 40 hours per week for
each PTF converted to regular pursuant to the PTF conversion agreement?

Response: Yes.

Source: Questions and Answers Concerning the September 1992 Memorandums.

In the same example as Question 23, what is the effect on the old DSSA TE hours

once a DPS ceiling is established? What is the effect on the PTF conversion hours

once a DPS ceiling is established?

Response: The effect of the ceiling would be in the termination date of TE hours.
Those TE hours utilized under the established ceiling will be terminated
when automation is on line and operative while TE hours over the ceiling
attributable to PTF conversions need to be terminated no later than
November 20, 1994.

Source: Questions and Answers Concerning the September 1992 Memorandums.

-15-



07/01/93

Section 4

ARTICLE 8

Hours of Work

1. If an employee informs management that their assignment cannot be finished in 8
hours, and management orders the letter carrier to finish, is the overtime authorized?

Response: Yes.

Source:

Step 4 [N-C-711(47)], October 2, 1972,

2. When is penalty overtime applicable?

Response: Penalty overtime is paid at two times the base hourly straight time rate for

Source:

Section 5

full-time letter carriers in the following circumstances:
A. More than 8 hours on a non-scheduled day;
B. More than 10 hours on a regularly scheduled day;

C. When working overtime on more than 4 of 5 scheduled days within a
service week.

Penalty overtime is not paid for work in the month of December. The
national parties yearly define this four-week period. PTFs and TEs are
eligible for penalty overtime pay at two times the base hourly rate for work
in excess of 10 hours in a service day or 56 hours in a service week.

Article 8.4; NALC Transitional Employee Arbitration Award, January 16,
1992.

1. What is an Overtime Desired List (ODL)?

Response: The ODL was negotiated to include those full-time employees who, by

Source:

placing their name on the Regular ODL, indicate a desire to work
overtime.

The purpose of the ODL is to provide auxiliary assistance to full-time
regulars who do not want to work overtime. It is not a process to insure
overtime for those on the list.

Western Area NALC/USPS Leadership Committee.

2. May an ODL employee be bypassed because they do not know a route other than

their own?
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5.

6.

Response: No.
Source:  Step 4 [NB-N-1572(N25)], June 28, 1974.

May ODL employees on annual leave immediately preceding or following non-
scheduled days be required to work on their off days?

Response: 1. Normally, employees on the ODL who have annual leave immediately
preceding and/or following non-scheduled days will not be required to
work overtime on their off days.

2. However, if they do desire, employees on the ODL may advise their
supervisor in writing, of their availability to work a non-scheduled day
that is in conjunction with approved leave.

Source: Western Area NALC/USPS Leadership Committee.

If a route in the "X-Route" process during an interim adjustment is built up and 20
minutes is added to the route, is that 20 minutes counted in equalization and
opportunities for overtime?

Response: No. The route would be considered an eight hour route for the purpose of
administering the provisions of Article 8.

Source: Questions and Answers Concerning the September 1992 Memorandums.
What is the "Letter Carrier Paragraph"?

Response: The "Letter Carrier Paragraph” is found in the Article 8 memorandum
signed by the parties and incorporated into the National Agreement on
December 24, 1984.

The "Letter Carrier Paragraph” states as follows:

"In the Letter Carrier Craft, where management
determines that overtime or auxiliary assistance is
needed on an employee's route on one of the
employee's regularly scheduled days and the
employee is not on the ODL, the employer will seek
to utilize auxiliary assistance, when available, rather
than requiring the employee to work mandatory
overtime."

Source: Article 8 Memorandum.

Since Article 8.5.C.2.d is still in existence and the "Letter Carrier Paragraph” is also a
binding contractual provision, don't they contradict one another?
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Response: Yes. Arbitrator Mittenthal said in a national award:

Source:

"A close comparison of Article 8, Section 5C2d and the 'letter carrier
paragraph' of the Memorandum is most revealing. Section 5C2d says
Management may work a non-ODL carrier overtime on his own route on
his regularly scheduled day without having to resort to the ODL. Or, should
Management so choose, it may work this overtime with someone from the
ODL. Article 8 thus gives Management substantial discretion in assigning
a carrier to overtime in this situation. The 'letter carrier paragraph' when
read along with the May 1985 supplemental agreement, establishes a
quite different set of priorities. It requires Management to work a non-ODL
carrier overtime on his own route on his regularly scheduled day if he has
signed up for such 'work assignment' overtime. If he has not signed up,
then the Memorandum requires Management to 'seek’ people from the
ODL before 'requiring' the carrier in question to work 'mandatory overtime'
on his own route. In short, the very discretion granted management by
Section 5C2d is taken away by the 'letter carrier paragraph.™

The "Letter Carrier Paragraph" has modified Article 8.5.C.2.d and created
the obligation for the USPS to provide auxiliary assistance.

National Arbitration Award (H4C-NA-C 21 "Fifth Issue"), June 26, 1986.

7. Can management require employees to work overtime on their own route on their
regularly scheduled day if not on any ODL?

Response: Yes. Employees may be required to work overtime on their own route on

Source:

a regularly scheduled day if management has exhausted all available
auxiliary assistance as required by the "Letter Carrier Paragraph” with the
exception that interim adjustments under the X-route concept may require
overtime work up to 20 minutes daily.

National Joint Statement on Overtime, June 8, 1988; Memorandum of
Understanding, September 19, 1992.

8. Can management be required to provide auxiliary assistance to a letter carrier on their
own route by mandating overtime for other individuals on a juniority basis?

Response: No. Article 8.5.D, which requires the Postal Service to draft by juniority

Source:

when the ODL has been exhausted, is only applied to circumstances
when an individual is forced off their own assignment to work overtime on
another assignment. If the overtime is on their own route, the Postal
Service may require that the employee work overtime without drafting by
juniority.

Western Area NALC/USPS Leadership Committee; NALC Vice-President
Lawrence Hutchins Letter of April 28, 1988.

9. What is auxiliary assistance as defined in the "Letter Carrier Paragraph"?

Response: Auxiliary assistance in accordance with the "Letter Carrier Paragraph”,
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should be provided on an availability basis as follows:
his i K I
A. Casual employees on straight or overtime;
B. PTF employees on straight time or at the regular overtime rate;
C. Transitional Employees in accordance with the TE Agreements;
D. Carriers on the ODL at the regular overtime rate;
E. Regular Carriers on undertime;
F. Unassigned Regulars with no hold down on straight time;
G. Reserve Letter Carriers with no hold down on straight time.
If available auxiliary assistance is not found, then the non-ODL carrier may
be required to work overtime on their own route on their regularly
scheduled day.
Source: National Arbitration Award (H4C-NA-C 21 "First Issue" and "Fifth Issue"),
June 26, 1986, Arbitrator Richard Mittenthal; NALC Transitional Employee
Arbitration Award, January 16, 1992; Western Area NALC/USPS

Leadership Committee.

10. Can management require a full-time letter carrier who is not on the ODL to work
overtime the week of count and inspection?

Response: Yes, under the following conditions:

1. On the day or days during the week of inspection when the carrier is
accompanied by a route examiner, management may require a carrier
not on the ODL or Work Assignment List to work overtime on his/her
own route in order to allow for a completion of the inspection.

2. On the other days during the week of inspection when the carrier
counts mail, management may require a carrier not on the Overtime
Desired List or Work Assignment List to work overtime on his/her own
route for the amount of time used to count the mail.

Source: National Pre-Arbitration Settlement (H7N-1N-C 34068/34114), November

24, 1992.

11. What is the Work Assignment ODL?

Response: The Work Assignment ODL was established on May 28, 1985 when the
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12.

13.

Postal Service and the NALC signed a memorandum which established,
separate from any other contractual provision, an ODL for those full-time
carriers to indicate a desire for available overtime on their own work
assignment on their regularly scheduled days. This is called the Work
Assignment List.

Those lists are signed at the same time that the Regular ODL is signed,
that is, two weeks prior to the beginning of each quarter. Work
assignment overtime differs from the regular ODL in the following ways:

A. Overtime worked by individuals on the Work Assignment List, that is,
overtime on their own assignment if they have signed such, is not to
be counted for purposes of determining equitable distribution on a
quarterly basis.

B. Those individuals on the Work Assignment List may be required to work
up to 12 hours per day. The Postal Service has the discretion,
however, to restrict an individual on Work Assignment overtime to
10 hours and utilize someone on the regular ODL so that penalty
overtime is not utilized.

C. The penalty pay provisions of Article 8.5.F are still in effect.

D. The Work Assignment List provisions are not applicable to overtime
scheduled on the carrier's day off.

Source: Memorandum of Understanding, May 28, 1985; Joint Statement on
Overtime, June 8, 1988.

Must management give consideration to both hours and opportunities in determining
equitability of overtime work between regular ODL employees?

Response: Yes.

Source: National Arbitration Award (H1N-5G-C 2988), September 14, 1986,
Arbitrator Neil Bernstein.

When a letter carrier who is not on either ODL is required to work overtime on their
own route on a regularly scheduled day while an ODL carrier on their non-scheduled
day is sent home after working 8 hours to avoid paying him/her penalty overtime, is
there a violation?

Response: No. In the Memorandum signed by President Sombrotto on December 20,
1988, item 3 is quite explicit in that the Postal Service is not obligated to
use an ODL carrier to provide auxiliary assistance if that letter carrier
would be in a penalty overtime status.

This would mean that in circumstances found in Article 8.5.F, the ODL
carrier would not be available because Article 8.4.D provides for penalty
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15.

16.

17.

overtime for any overtime work in contravention of the restrictions in Article
8.5.F.

Source: Memorandum of Understanding, December 20, 1988.

If a regular carrier requests auxiliary assistance on their own route on a regularly
scheduled day and both PTF and ODL employees are available on overtime, does the
ODL individual have precedence over the PTF?

Response: No. The ODL individual may be assigned that overtime but there is no
violation if management assigns the overtime to a PTF or casual
employee.

Source: Joint Statement on Overtime, June 8, 1988; National Arbitration Award
(M3-W-0027), November 26, 1988, Arbitrator Richard Mittenthal.

May a letter carrier sign both the Work Assignment and the Regular ODLs?
Response: No.
Source: Joint Statement on Overtime, June 8, 1988.

If a T-6 has signed the Work Assignment List, are they available for all routes on their
string on a daily basis?

Response: Yes. The Memorandum establishing the Work Assignment List dated May
28, 1985, says the following:

"T-6 or utility letter carriers would be considered
available for overtime on any of the routes on their
string."

Source: Memorandum of Understanding, May 28, 1985; Joint Statement on
Overtime, June 8, 1988.

If a PTF becomes a regular in the middle of a quarter as defined in Article 8. 5.A, may
they sign the ODL?

Response: Normally, no. However, in a Memorandum, dated May 6, 1993, the
parties have agreed to the following:

"The Postal Service and the NALC agree to afford
part-time flexibles who are converted to full-time
regular under the December 21, 1992 Memorandum
of Understanding the following access to the
overtime desired list (ODL) as a one-time exception
to Article 8.5.

Specifically, part-time flexibles who are converted to
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18.

19.

20.

21.

regular after the quarterly overtime desired list sign-
up period has expired may be allowed to sign the
ODL within two weeks of the effective date of their
conversion or this agreement, whichever comes
later. From the time of their sign-up to the end of
that quarter, every effort will be made to give these
employees an equitable number of overtime
opportunities, except to the extent that management
needs to give employees who were on the list from
the beginning of the quarter additional overtime
hours in order to achieve equitable distribution for
those employees."

Source: Article 8.5; Memorandum of Understanding, May 6, 1993.

May management remove an employee's name from the ODL?

Response: No.

Source: Prearbitration settlement (H4N-5K-C 4489), September 12, 1988.

May an employee remove their name from an ODL?

Response: Yes. However, management does not have to immediately honor the
request if the employee is needed for overtime on the day the request is
made or has previously been scheduled for the immediate future.
"Immediate future" is defined as no longer than 5 calendar days after
notification.

Source: Joint Statement on Overtime, June 8, 1988; Step 4 (H1N-2D-C 5524),
June 7, 1983.

May the Postal Service work individuals more than 60 hours in a service week?

Response: No. Arbitrator Mittenthal found that the 60-hour limit is absolute and when
that is reached, the employee should not be required to work further.

Source: National Arbitration Award (H4C-NA-C 21 "Third Issue"), September 11,
1987, Arbitrator Richard Mittenthal.

Is there a remedy where employees are forced to work more than 12 hours in a day or
60 hours in a week?

Response: Yes. The parties have agreed that in the above circumstances an
additional 50% of the base hourly straight time rate will be paid.

Additionally, the parties agree that when the 60-hour limit is reached, the

employee will be sent home, even if it is in the middle of a work day, and
guaranteed pay at the applicable rate for the rest of the tour.
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26.

Source: Memorandum of Understanding, October 19, 1988; National Arbitration
Award (H4C-NA-C 21 "Third Issue") Arbitrator Richard Mittenthal; Step 4
(H4AN-1K-C 34118) April 13, 1989.

Can a non-ODL carrier volunteer to work on their own route when auxiliary assistance
is available?

Response: No. Volunteers are those who sign the ODLSs.
Source: Memorandum of Understanding, December 20, 1988.
May management seek volunteers to work overtime?

Response: After complying with Article 8.5.G, management may, but is not required
to, seek volunteers in those situations when non-ODL employees are
needed to work on other than their own assignment or on a non-scheduled
day under Article 8.5.D.

Source: Joint Statement on Overtime, June 8, 1988.

What is the remedy for a carrier on their own route when management improperly
requires that employee to work overtime on their own route?

Response: The effects of any remedy should be to correct the harm to the employee
who was improperly required to work and to prevent future violations from
occurring. Management believes that an appropriate remedy in these
instances would be to compensate the employee an additional 50%
straight time pay for the overtime worked. Union believes that an
additional 50% is appropriate for isolated or initial violations, however,
repeated violations may require higher monetary remedy. Arbitrators have
ruled that administrative leave, additional time and a half or double time
are viable remedies in these instances.

Source: Western Area NALC/USPS Leadership Committee.

What is the remedy for bypassing an employee on an office-wide ODL?

Response: The appropriate remedy for a bypass is to pay the employee the actual
amount of time worked by the other employee at the bypassed employee's

appropriate rate.

Source: Memorandum of Understanding, December 20, 1988.

Both the T-6 and the regular carrier are on the Work Assignment ODL. Who works the
OT on the regular's route on the swing?
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31.

Response: The regular carrier on the route if it is their regularly scheduled day and
they would not be in a penalty overtime status.

Source: Western Area NALC/USPS Leadership Committee.

May management require PTFs to work overtime prior to using full-time regulars?
Response: Yes.

Source: National Arbitration Award (M8-W 0032), November 26, 1980, Arbitrator
Richard Mittenthal.

Can casuals be required to work over